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J U D G M E N T

1. The prosecution case, in brief,  is that the informant Gopal Deka had

lodged the FIR before Tangla PS by stating inter-alia that on 28.06.2016

at about 02:00 PM his driver Sankar Rajbongshi had kept his E-rickshaw

near the Tangla PS campus and went for marketing. After coming back

Sankar  Rajbongshi,  the  driver  of  E-rickshaw  had  not  found  his  E-

rickshaw in that place and on being searched, they caught the accused

persons  red  handed  in  Naharbari  village  under  Darrang  district  and

handed over the accused persons in Mangoldoi PS. Hence, this case. 

2. After  receiving  the  aforesaid  ejahar  the  Officer-in-Charge  of  Tangla

Police Station had registered a case vide Tangla PS case no. 83/2016,

u/S 379 IPC. Investigating Officer investigated the case, recorded the

statement of witnesses, prepared the sketch map and after completing
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the  investigation,  IO  had  submitted  the  charge  sheet  against  the

accused persons namely Safiqul Ali @ Safi, Inamul Haque and Mridul

Ali@ Pipra u/S 379/34  IPC vide CS No. 28/2018 dated 17.03.2018. IO

had shown the accused Mridul Ali @ Pipra as absconder in the charge

sheet. Subsequently police had arrested the accused Mridul Ali @ Pipra

and produced before the court on 21.02.2019. Thereafter the Court had

sent the accused Mridul Ali to judicial custody and since then he has

been detaining in jail hazot.  

3. On the  basis  of  the  charge  sheet,  cognizance  of  offence  was  taken

under  Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were

issued for causing appearance of the accused persons before the court.

Accordingly  the accused persons Safiqul  Ali  and Inamul  Haque have

appeared. The copies of relevant documents were furnished to all the

accused  persons.  Considering  the  material  on  record,  charge  u/S

379/411/34 IPC have been framed against the three accused persons.

Thereafter, the ingredients of charge u/S 379/411/34 IPC  was read over

and explained to the accused persons to which they pleaded not guilty

and claimed to be tried. 

4. During trial the prosecution had examined as many as seven (7) PWs

including  the  informant.  The  statement  of  defence  of  the  accused

person u/S 313 Cr.P.C has been recorded. The defence case is of total

denial. No witness been examined by the defence. Argument had been

heard from both sides. 

5. I have considered the evidence on record, statement u/S 313 Cr.PC and

the argument advanced. For the purpose of clarity, the following points

for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :  

(i) Whether on 29.06.2019 at about 02:00 PM, the accused persons,

in furthermore of their common intention had stolen away one E-

rickshaw (Blue colour) bearing registration No. 19 from Tangla and

thereby committed the offence punishable u/S 379/34  IPC?

(ii) Whether on the same day, time and place, the accused persons,

in furthermore of their common intention were found dishonestly in
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possession of one stolen E-rickshaw, knowing or having reason to

believe that the said E-Rickshaw was of stolen property and thereby

committed the offence punishable u/S 411/34  IPC?

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION:  The

prosecution had examined as many as seven (7)  witnesses:

PW 1 Gopal Deka (informant)

PW 2 Nila Kt. Deka

PW 3 Sankar Rajbongshi

PW 4 Jogen Deka

PW 5 Kanchan Deka

PW 6 Gajen Deka and

PW 7 Jamuna Das (IO)

8. PW1 Gopal  Deka,  the informant herein  this  case has deposed in  his

evidence  that  he  could  not  recognize  the  accused  persons  namely

Inamul Haque and Mridul Ali. The incident was occurred about 2 years

before at about 02:00 PM. He gave his  E-rickshaw on rent to Sankar

Rajbongshi and on the day of the incident Sankar Rajbongshi kept his E-

rickshaw near Tangla PS campus and went for marketing. After returning

back he could not find his E-rickshaw in that place where he kept and he

informed the informant about the incident. After that he made a search

of his E-rickshaw and found the E-rickshaw in Naharbari area from the

possession of the accused Safiqul Ali. Immediately the accused person

was handed over to Mangoldoi PS and they had informed the matter to

Tangla PS. He has identified the FIR as Exhibit 1 and Exhibit 1 (1) is his

signature. Later on, police has seized his  E-rickshaw and he has also

identified the seizure list as Exhibit 2 ad Exhibit 2 (1) is his signature. 

9. During cross-examination he has stated that on 28.06.2016 i.e on the

day  of  the  incident  itself  the   E-rickshaw  was  recovered  from  the

possession of the accused person. He received his E-rickshaw and got

zimma  of  his  E-rickshaw.  He  had  not  mentioned  the  name  of  the

accused persons in the FIR. When the accused person was caught red

handed, he was alone at that time and the driver Sankar Rajbongshi

had  accompanied  him.  There  was  public  gathering  at  that  time,  he

could  not  recognize  anyone.  Rests  of  his  cross-examination  are  the

suggestions which he has denied. 
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10.PW2 Nila Kt Deka has deposed in his evidence that he only heard that

the E-rickshaw was lost which was driven by Sankar Rajbongshi and

then  he  and  Sankar  Rajbongshi  both  have  made  a  search  for   E-

rickshaw, but they could not get the same. 

11.During cross-examination he has stated that he did not know as to who

had  stolen  the   E-rickshaw  and  from  whom  the   E-rickshaw  was

recovered. 

12.PW3 Sankar  Rajbongshi  has  stated  that  he  could  not  recognize  the

accused persons namely Mridul Ali and Inamul Haque. He only could

recognize the accused Safiqul Ali. About 2 years ago he kept the  E-

rickshaw of the informant in-front of Tangla PS and went for marketing.

After returning back he could not find the  E-rickshaw in that place and

then he informed the matter to the informant. Thereafter he along with

the informant had made a search for the  E-rickshaw and caught the

accused Safiqul Ali red handed along with the  E-rickshaw in Naharbari

village under Darrang district. Immediately they informed the matter to

Mangoldoi PS and police of Mangoldoi PS had caught the accused with

the  E-rickshaw.  Thereafter  the  E-rickshaw  was  seized  and  he  has

identified the seizure list as Exhibit 2 and Exhibit 2 (2) is his signature.

He has also identified the seizure list as Exhibit 3 and Exhibit 3 (1) is his

signature. 

13.During  cross-examination  he has  stated  that  the  informant  received

back the E-rickshaw. They had caught the accused when he was driving

the E-rickshaw. Rests of his cross-examination are the suggestion which

he has denied.

14.PW4 Jogen Deka has stated that about 3 years before one unknown

person had kept an E-rickshaw in his house and at that time he was not

at home. The E-rickshaw was recovered from his house and he had not

known as to who had stolen the E-rickshaw.

15.His cross-examination was declined by the learned defence counsel. 

16.PW5 Kanchan Deka has deposed in her evidence that about 3 years
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before one boy came to their house with an E-rickshaw and kept that E-

rickshaw in their house. At that time her husband was not at home.

After sometime three persons were coming with a shout as “thief” and

the she immediately caught hold the accused person. In the meantime

her husband reached there and the matter was informed to Mangoldoi

PS. Thereafter the accused was caught by Mangoldoi police personnel

17.During cross-examination he has deposed that she could not recognize

the accused person whom she had caught.

18.PW6 Gajen Deka has deposed in his evidence that he did not know

anything about the incident.

19.His cross-examination was declined by the learned defence counsel. 

20.PW7 Jamuna Das, the IO herein this case has stated that on 29.06.2016

the  O/C,  Tangla  PS  had  received  an  FIR  from  Gopal  Deka  and

accordingly he had registered the case vide Tangla PS No. 83/16 u/S

379 IPC and endorsed her for investigation. After that she visited the

place of occurrence, recorded the statement of the witnesses and drew

the sketch map. During investigation she brought the E-rickshaw from

Mangoldoi PS and given zimma to Gopal Deka. She had seized the E-

rickshaw and prepared the seizure list. Accused Safiqul Ali was caught

red  handed  by  the  informant  and  public  and  handed  over  him  to

Mangoldoi  PS  and  from  Mangoldoi  PS  the  accused  was  taken  for

treatment. During interrogation they came to know that the accused

Imanul Haque and Mridul Ali were also involved with the alleged offence

and after  completion  of  investigation  she  has  submitted  the  charge

sheet  against  Imanul  Haque,  Mridul  Ali  and  Safiqul  Ali.  She  has

identified the seizure list as Exhibit 2 and Exhibit 2 (3) is her signature.

She has also identified another seizure list as Exhibit  3 and Exhibit 3

(2) is her signature. She has identified the sketch map as Exhibit 4 and

Exhibit 4 (1) is her signature. She has identified the charge sheet as

Exhibit 5 and Exhibit 5 (1) is her signature. 

21.During cross-examination she has deposed that she had received the

FIR on 29.06.2016. She made GD entry vide No. 658 dated 29.06.2016

regarding to the incident. The incident was occurred near the gate of
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Sankardev Satra Mandir. The accused Safiqul Ali was handed over by

the infromant and public  to  Mangoldoi  PS along with  the stolen  E-

rickshaw.  She  had  seized  the  E-rickshaw  from  Mangoldoi  PS.  The

documents  of  the   E-rickshaw were seized  by her  at  Tangla  PS.  On

30.06.2016 the  E-rickshaw was given zimma to the informant. She did

not  give  any  prayer  to  the  Court  for  confessional  statement  of  the

accused Safiqul Ali.  

22.Learned  APP  has  submitted  that  all  the  prosecution  witnesses  are

consistent that the accused person was caught red handed along with

the stolen E-rickshaw. Hence he prayed to punish him accordingly. On

the other hand learned counsel of defence has made a submission that

no  one  has  seen  the  accused  persons  committing  theft  of  the  E-

rickshaw.  He  further  submitted  that  the  prosecution  has  failed  to

adduce  sufficient  evidence  against  the  accused  persons  that  the

accused  persons  had  committed  theft  of  the  E-rickshaw  of  the

informant. He further submitted that the independent witnesses had

not  supported  the  case  of  the  prosecution  and  hence  the  accused

persons deserves acquittal. 

23.After careful scrutiny of the evidence of the prosecution witnesses at

hand and relevant documents herewith this case record, it is found that

the  stolen  E-rickshaw  was  recovered  from  the  possession  of  the

accused person Safiqul Ali. It has been brought into record and proved

by cogent evidence that the accused Safiqul Ali was caught along with

the stolen E-rickshaw. The seizure list has been proved as Exhibit 2 by

the  informant  as  PW1,  Sankar  Rajbongshi  as  PW3.  The  seizure

witnesses PW1 and PW3 had supported the case of the prosecution. The

defence had not explained anything during the evidence as to how he

had come into the possession of  stolen E-rickshaw.  That  apart,  the

accused had not denied that the stolen E-rickshaw was recovered from

him.

24.The law of presumption is provided under Section 114 of the Indian

Evidence Act, 1872 which reads as follows:-

"114. Court may presume existence of certain facts.- The Court may

presume the  existence  of  any  fact  which  it  thinks  likely  to  have

happened regard being had to the common course of natural events
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human conduct and public and private business, in their relation to

the facts of the particular case. "

25.In  this  Section  some  illustrations  have  been  given  and  from  them

illustration (a) is relevant and it may also be quoted below:-

" (a) that a man who is in possession of stolen goods soon after the

theft is either the thief or has received the goods knowing them to

be stolen, unless he can account for his possession. "

26..As regards how presumption should be made, the Apex Court in the

case of  Sanwat Khan Vs. State of Rajasthan, as reported in AIR

1956 SC 54, observed that no hard and fast rule can be laid down as

to what inference should be drawn from a certain circumstance. This

would mean that  a  particular  presumption may be made depending

upon the circumstances of a given case.

27.Having perusal of the evidence of aforesaid PWs, it is found that the

gape between commission of theft and recovery of stolen goods from

the possession of the accused person is to be noted. In this context I

am tempted to  quote  the  observations  made by  Hidayatullah,  Chief

Justice of India, as His Lordship was then, in the case of Shivappa Vs.

State of Mysore, reported in AIR 1971 SC 196-

". . . It has been stated on more than one occasion that if the gap of

time is too large, the presumption that the accused was concerned

with the crime itself  gets weakened. The presumption is stronger

when the discovery of the fruits of crime is made immediately after

the crime is committed. The reason is obvious. Disposal of the fruits

of crime requires the finding of a person ready to receive them and

the shortness of time, the nature of the property which is disposed

of, that is to say, its quantity and its character determine whether

the person who had the goods in his possession received them from

another or was himself the thief or the dacoit. "

28.In the case of Shivappa (supra) it was held by the Apex Court:

"if  there is  other evidence to connect an accused with the crime

itself, however small, the finding of the stolen with him is a piece of

evidence which connects him further with the crime. There is then

no  question  of  presumption.  The  evidence  strengthens  the  other
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evidence already against him. It is only when the accused cannot be

connected with  the  crime except  by reason of  possession of  the

fruits of crime that the presumption may be drawn. . . "

29.The informant, seizure witnesses and the IO have been consistent in

their deposition that the stolen E-rickshaw  had been recovered from

the possession of  the accused Safiqul  Ali.  The defence has failed to

rebut this vital point of evidence of prosecution. Thus, the fact that the

stolen  E-rickshaw  had  been  recovered  from  the  possession  of  the

accused person Safiqul Ali remains unrebutted. In that background the

prosecution has successfully proved the charge u/S 379 IPC against the

accused  person  Safiqul  Ali  beyond  all  reasonable  doubt.  Hence  the

accused person Safiqul Ali stands convicted u/S 379 IPC.

30.On the other hand, no incriminating materials have been found against

the other two accused persons namely Inamul Haque and Mridul Ali.

From  the  evidence  of  the  informant  and  the  other   prosecution

witnesses, it  is seen that the informant could not identify the above

named accused persons.  Furthermore,  the  informant  Gopal  Deka  as

PW1 during his evidence has specifically stated that when the accused

person Safiqul Ali was caught red handed, he was alone at that time.

Thus, it is found that no single implicating materials have been found

against  the  above  named  accused  persons  and  hence  they  stand

acquitted u/S 379/411/34 IPC.

31.Heard on Probation: Considering the manner in which the accused

Safiqul Ali had committed the offence, I do not deem it fit to give the

accused person on benefit of probation.

32.Heard on sentence:  Heard learned defence counsel on the point of

sentence and he has prayed for leniency. 

33.Sentencing: Considering all the facts and circumstances of this case, I

sentence  the  accused  Safiqul  Ali  @  Safi  to  undergo  Rigorous

Imprisonment (RI)  of 2 (months) months along with fine of Rs. 5,000/-

(Rupees five thousand) for committing of offence u/S 379 IPC, in default

SI for 15 days.  The period already undergone in jail hazot shall be set

off.
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O  R  D  E  R

Prosecution has  successfully proved the  charge  against  the  accused

Safiqul Ali under section 379 IPC and accordingly he stands convicted

under the above section of law.  I sentence the accused Safiqul Ali @

Safi to undergo Rigorous Imprisonment (RI) of 2 (months) months along

with fine of Rs. 5,000/-(Rupees five thousand) for committing of offence

u/S 379 IPC, in default SI for 15 days. The period already undergone in

jail hazot shall be set off.

Prosecution has failed to prove the ingredient of offence u/S 379/411/34

IPC against the accused persons Mridul Ali @ Pipira and Inamul Haque

beyond  all  reasonable  doubt  and  hence  they  stands  acquitted  u/S

379/411/34 IPC.

The fine amount shall be paid to the victim after recovery.

The seized article, if  any shall  be delivered to its legal owner as per

provision of law after appeal period is over.

Supply a free copy to the convict Safiqul Ali @ Safi.

Send a copy of this order to the Superintendent of District Jail, Udalguri

for information. 

The judgment is given under the hand and seal of this Court on this 04  th

day of June, 2019.

Dictated and corrected by me:

      (N. Lahkar )                (N. Lahkar)

    Addl. Chief Judicial Magistrate.                Addl.  Chief Judicial Magistrate  
    Udalguri, Assam.            Udalguri, Assam. 
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APPENDIX

A. Prosecution witnesses : PW 1 Gopal Deka (informant)

PW 2 Nila Kt. Deka

PW 3 Sankar Rajbongshi

PW 4 Jogen Deka

PW 5 Kanchan Deka

PW 6 Gajen Deka and

PW 7 Jamuna Das (IO)

B. Defence witness :         Nil.

C. Documents exhibited : Ext. 1 – FIR
Ext. 2 – Seizure list
Ext. 3 – Seizure list
Ext. 4 – Sketch map and
Ext. 5 – Charge sheet

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed by Rupam Das/Stenographer
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